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Subject: Type: Submitted By:

FRANCHISE AGREEMENT AND 4 ORDINANCE KEVIN POKORNY
COMMUNICATIONS CABLE RESOLUTION DIRECTOR OF ADMINISTRATIVE
AGREEMENT RECEIVE/FILE SERVICES

SYNOPSIS

An ordinance has been prepared to approve a non-exclusive cable franchise agreement with Cox
Communication Omaha, L.L.C.

FISCAL IMPACT

The current Franchise fees as identified in the master fee schedule will not change. The franchise fee is 5% of
gross revenue.

RECOMMENDATION

Approval

BACKGROUND

The City entered in to a Franchise Agreement with Cox Communications on May 16, 2000 and the agreement
has been amended one time. The following is a summary of the proposed changes.

Generally.  The current form of cable franchise agreement was last negotiated by the City and Cox Cable
when the Cox cable franchise was renewed approximately 15 years ago. The document, as presented at the
meeting, has been updated to reflect industry changes and for consistency with other recently negotiated
agreements in the metro area. Revisions include:

Term (2.2): Ten year renewal term.

System Requirements (3.1.1): Includes minimum100 channels.

Continuity of Service ((3.1.3): Ensure continuity of service.

Service to Public Buildings (3.6 & Ex D): Cox to continue providing complimentary service as currently
provided to public buildings in the City. Other provisions apply to new service or buildings. Inventory of

existing service in Exhibit D.

Government Access Channels (4 and Ex B): Placeholder - Updated provisions governing government access
channels would be effective if the City ever decides to proceed with governmental programming.



Right of Way Map (8.3.1): Cox to provide maps of cable facilities in City right of way.

Internet Service (former (12/17): Delete internet-related provisions as inapplicable under cable franchise
agreement.

Customer Service (Ex A): Updated customer service provisions consistent with applicable federal regulations,
industry norms, and treatment of other cable customers in the metro area.

Exhibits (Ex C): Updated exhibits include standardized franchise fee worksheet.
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ORDINANCE NO.

AN ORDINANCE OF THE CITY OF LA VISTA, SARPY COUNTY, NEBRASKA APPROVING
THE RENEWAL OF A NONEXCLUSIVE CABLE FRANCHISE OF COX COMMUNICATIONS
OMAHA, LL.C; AUTHORIZING THE EXECUTION OF THE NONEXCLUSIVE FRANCHISE
AGREEMENT; AND PROVIDING FOR PUBLICATION OF THIS ORDINANCE

BE IT ORDAINED BY THE MAYOR AND CITY COUNCIL OF THE CITY OF LA VISTA, SARPY
COUNTY, NEBRASKA:

SECTION 1. The Mayor and City Councit of the City find and determine that it is
advisable to approve renewal of a nonexclusive franchise to Cox Communications, L.L.C.
(“Franchisee”) to maintain a cable system and provide cable services to the residents of the City.

SECTION 2. A nonexclusive franchise agreement between the City and Franchisee is
presented at the meeting of the Mayor and City Council at which this Ordinance is considered
and incorporated herein by this reference (“Franchise Agreement"). The City hereby approves
renewal and continuation of the nonexclusive franchise of Franchisee to maintain a cable system
and provide cable services to the residents of the City, and the Franchise Agreement between
the City and Franchisee is hereby adopted and approved, subject to Franchisee’s filing a
certificate of franchise with the City Clerk, in form and content satisfactory to the City, and further
subject to such ordinances, rules and regulations of the City (including, but not limited to,
Chapter 115 of the La Vista Municipal Code) and such other applicable laws, rules and
regulations, as in effect or amended from time to time.

SECTION 3. The Mayor and City Clerk of the City of La Vista are hereby authorized to
execute the Franchise Agreement and to take such other action as is necessary or appropriate to
carry out the actions approved herein.

SECTION 4. This Ordinance shall be in full force and effect from and after passage,
approval and publication as provided by law, including without limitation publication in pamphlet
form in the discretion of the City Clerk.

PASSED AND APPROVED THIS 18TH DAY OF OCTOBER, 2016.

CITY OF LA VISTA

Douglas Kindig, Mayor

ATTEST:

Pamela A. Buethe, CMC
City Clerk
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Nonexclusive Franchise Agreement
Between
COX COMMUNICATIONS OMAHA, L.L.C.
And

CITY OF LAVISTA, NEBRASKA





















"Normal Business Hours" means, for purposes of FCC rules referred to in Section 6.1
of Exhibit A in effect on the date that this Agreement is executed, and for any other purpose of
this Agreement, with respect to office hours and in-person and live telephone service at
Company's local office, 8 a.m. to 5 p.m., Monday through Friday, and 9 a.m. to 1 p.m. on
Saturday, unless otherwise agreed by Franchisee and Franchising Authority. For hours other
than specified in the foregoing sentence, Company shall make available a live operator or
telephone answering service twenty-four (24) hours each day, seven (7) days a week, which
shall be the Normal Business Hours during these times with respect to the telephone service

provided.

"Person" means any natural person or any association, firm, partnership, joint venture,
corporation, or other legally recognized entity, whether for-profit or not-for-profit.

"Street", "Public Right-of-Way" or "Right-of-Way'" means the surface of, and the space
above and below, any dedicated public street, highway, freeway, bridge, alley, court, boulevard,
sidewalk, parkway, way, lane, public way, drive, circle, or other dedicated public right-of way in the
Franchise Area, including, but not limited to, easements within the Franchise Area which have been
dedicated for compatible uses; but shall not include any property of the Franchising Authority which

is not a dedicated public right-of-way, street, highway or alley.

"Subscriber'" means any Person lawfully receiving any .Cable Service by means of or in
y g any

connection with the Cable System, whether or not a fee is paid for such Cable Service.

SECTION 2. GRANT OF AUTHORITY

2.1 Grant of Franchise. Subject to the terms and conditions of this Franchise Agreement,

the charter of the Franchising Authority and applicable ordinances of the Franchising Authority from
time to time, the Franchising Authority hereby grants to the Franchisee a nonexclusive franchise which
authorizes the Franchisee to construct, install, operate and maintain a Cable System in, along, upon,
across, above, over or under the Public Rights-of-Way within the Franchise Area and for that purpose
to erect, install, construct, repair, replace, reconstruct, maintain, or retain in, on, over, under, upon,
across, or along any Public Rights-of-Way and all extensions thereof and additions thereto, such poles,
wires, cables, conductors, ducts, conduits, vaults, manholes, pedestals, amplifiers, appliances,
attachments, and other related property or equipment as may be necessary or appurtenant to the

Cable System.















322 Licenses and Permits. The Company shall obtain all permits, licenses, or other forms

of approval or authorization necessary to construct, operate, maintain, repair or upgrade the Cable
System, or any part thereof, and shall comply with any other code or ordinance of the Franchising
Authority, as amended from time to time, and obtain any other approval or permission, as required
from time to time for the Franchisee to perform hereunder, including, but not limited to, obtaining any
permit that is required prior to use of Rights-of-Way or commencement of construction. Company
shall be subject to all laws, rules, regulations and orders regarding private property with respect to
performance under this Agreement. Company shall comply with all applicable zoning or land use

ordinances, restrictions or regulations as may exist from time to time,

323 Relocation of Lines. If the grades of lines of any Street or Public Right-of-Way
within the Franchise Area are changed at any time during the term of the Agreement, then the
Company shall, at its sole cost and expense, upon the request of the Franchising Authority after
reasonable prior notice to Company, protect or promptly alter or relocate the Cable System, or any
part thereof, as directed by the Franchising Authority, so as to conform with such new grades or
lines. In addition to, but not in limitation of the foregoing, Company shall protect, support,
disconnect or remove from the Right-of-Way any portion of the Cable System when required to do
so by the Franchising Authority due to any excavation, construction, repair, maintenance, grading,
regrading, installation, vacation or relocation of any streets, sewers, pipes or other public facilities,
structures, improvements or work. Furthermore, if a Street where Company has lines or other
facilities is vacated, eliminated or closed, the Company's rights under this Agreement with respect to
said Street shall terminate upon 30 days notice and Company shall remove the Cable System from
the former Street unless it obtains easements from property owners permitting the Cable System to
remain; provided, however, that Franchising Authority may reserve easements for Cable System to
use the former Street to the extent reserved for other utilities. Company shall pay the entire cost and
expense of any removal, movement, relocation, installation or reinstallation of any lines or other
facilities pursuant to this 3.2.3 unless it is for the benefit of a private party, in which case Company

may charge the private party for actual costs and expenses.

32.4 Protection of Structures. In connection with the construction, operation,

maintenance, repair, upgrade, or removal of the Cable System, the Company shall, at its own cost and
expense, protect any and all existing structures belonging to the Franchising Authority and all
designated landmarks. The Company shall obtain the prior approval of the Franchising Authority
before altering any water main, sewerage or drainage system, or any other municipal structure,
improvement or property. Any such alteration shall be made by the Company, at its sole cost and
expense, and in a manner prescribed by the Franchising Authority. The Company agrees that it shall be

liable, at its own cost and expense, to replace or repair and restore, in a manner as may be specified by






omission or negligence of Company or its designee to as good or better condition as such property
was in immediately before the disturbance, damage or destruction, and shall maintain said condition

for one (1) year thereafter.

329 Tree Trimming. Company shall have the authority to trim trees to prevent damage

to the Cable System; provided, however, that any trimming shall be (i) performed in accordance with
governing ordinances and codes from time to time; and (ii) except in the event of an emergency, subject
to the prior written approval of the owner of the property on which the trees are located.

33 Maps and Plats

33.1 Company's Obligation. The Company shall make available for inspection by the

Franchising Authority true and accurate maps or plats of all existing and proposed installations
and update the same at reasonable intervals so that the Franchising Authority will at times have

access to current set of such maps and plats.

3.3.2 Franchising Authority's Obligation. The Franchising Authority shall provide upon

request from the Company the boundaries from time to time of the Franchise Area.

34 Undergrounding of Cable System. For any Cable System expansion, the Company

shall place the Cable System lines and equipment underground in localities where both telephone and
power lines are underground. For existing facilities (or any other aerial facilities during this
Agreement), the Company shall replace aerial facilities with underground facilities if and when other
utilities are required by the Franchising Authority to place facilities underground. At no time shall the

Cable System be the only aerial facility.

Where undergrounding is required, the Company shall, with prior written consent of Franchising
Authority, have the option of sharing or not sharing in utility trenches._-Nothing in this section shall
preclude the Company from placing active components, including pedestals and power supplies, above
ground in areas where facilities are otherwise required to be underground, unless similar components

of telecommunications providers or other cable providers are required to be underground.

3.5 No Liability to Company. Neither the Franchising Authority nor its officers, officials,

employees, agents, attorneys, consultants or independent contractors shall have any liability to the
Company as a result of or in connection with the protection, movement, removal, alternation, or
relocation of any part of the Cable System by or on behalf of the Company or the Franchising
Authority in connection with any emergency, public work, public improvement, alteration of any

municipal structure, or any change in the grade or line of any Street, as provided in this Agreement.

3.6 Service to Public Buildings.































conditions, or deny consent. Any attempt to Transfer, the Franchise and/or Cable System without the
consent of the City Council of the Franchising Authority shall be null and void. This provision shall
not apply to sales of property or equipment in the normal course of business. No consent from the city
shall be required for a transfer in trust, mortgage, or other instrument of hypothecation, in whole or in

part, to secure an indebtedness.

(B) The following events shall be deemed to be a Transfer of the Franchise and/or
Cable System requiring compliance with this section: (i) the sale, assignment or other transfer of all or
a majority of Company's assets; (ii) the sale, assignment or other transfer of capital stock or
partnership, membership or other equity interest in Company or its parent (except CoxCom, Inc.) by
one or more of its existing share holders, partners, members or other equity owners
so as to create a new controlling interest in Company or its parent (except CoxCom, Inc.); (iii) the
issuance of additional capital stock or partnership, membership or other equity interest by Company or
its parent (except CoxCom, Inc.) so as to create a new controlling interest in Company or its parent
(except CoxCom, Inc.); and (iv) the entry by Company into an agreement with respect to the
management or operation of the Company and/or the System. The term controlling interest as used

herein means majority equity ownership.

(C) In the case of any Transfer of any Franchise and/or Cable System the City shall have one
hundred twenty (120) days to act upon any request for approval of such Transfer that contains or is
accompanied by such information as is required in accordance with Federal Communications
Commission Regulations, the requirements of this Agreement and such other reasonable information as
the City, in its sole discretion, may request. If the City fails to render a final decision on the request
within one hundred twenty (120) days from receipt by the City of all required information, such request
shall be deemed granted unless the requesting party and the City agree to an extension of time.

(D) Company shall notify Franchising Authority in writing upon leaming of any pending or
proposed foreclosure or other judicial, trustee or other sale of all or a substantial part of the Franchise
property of the Company or upon the termination of any lease or interest covering all or a substantial
part of said Franchise property. Such notification shall be considered by Franchising Authority as notice
that a Transfer of the Franchise has taken place and the provisions under this Section governing the
consent of Franchising Authority to such change in control of ownership shall apply.

(E) For the purpose of determining whether it shall consent to such change, Transfer, or
acquisition of control, Franchising Authority may inquire into the legal, technical and financial
qualifications of the prospective transferee or controlling party, and obtain any other information or
make any other inquiry as the Franchising Authority deems necessary or appropriate, and Company
shall assist Franchising Authority in any such19 inquiry. In seeking Franchising Authority's

consent to any Transfer, Company shall have the  responsibility of insuring that the transferee



completes an application in form of FCC Form 394. The application shall be submitted to Franchising
Authority not less than ninety (90) days prior to the date of Transfer. The transferee shall be required to
establish that it possesses the legal, technical and financial qualifications to operate and maintain the
System and comply with all Franchise requirements for the remainder of the term of the Franchise. If,
after considering the legal, finmancial and technical qualities of the applicant and determined that they
are satisfactory, the Franchising Authority finds that such Transfer is acceptable, the Franchising
Authority shall transfer and assign the rights and obligations of such Franchise. The consent of the
Franchising Authority to such Transfer shall not be unreasonably denied.

(F) Any financial institution having a pledge of the Company or its assets for the advancement
of money for the construction and/or operation of the Franchise shall have the right to notify the
Franchising Authority that it or its designee satisfactory to the Franchising Authority shall take control
of and operate the Cable Television System, in the event of a Company default in its financial
obligations, subject to approval of Franchising Authority. Further, said financial institution shall also
submit a plan for such operation within thirty (30) days of assuming such control that will insure
continued service and compliance with all Franchise requirements during the term the financial
institution exercises control over the System. The financial institution shall not exercise control over
the System for a period exceeding one (1) year unless extended by the Franchising Authority in its
discretion and during said period of time it shall have the right to petition the Franchising Authority to
transfer the Franchise to another Company. Company shall pay or reimburse costs of the Franchising

Authority to analyze, consider or make a decision regarding any proposed Transfer.

9.12 Transactions for Which Consent is Not Required. The prior consent of the

Franchising Authority shall not be required with respect to infra corporate transfers of reorganizations
between or among wholly owned or controlled subsidiaries of the Company, or any Persons, directly
or indirectly, controlling or controlled by, or under common control with, the Company; provided,
however, that any such transaction that constitutes a direct or indirect Transfer shall require prior
consent of the Franchising Authority pursuant to 9.1.1. The Franchising Authority will be given at
least thirty (30) days prior written notice of any such transaction, and will be provided any such

information as may be reasonably requested by the Franchising Authority.
SECTION 10. SPECIFIC RIGHTS AND REMEDIES

10.1  Remedies Not Exclusive. The Company agrees that the Franchising Authority shall

have the specific rights and remedies set forth in this Section 10. These rights and remedies are in
addition to any and all other rights or remedies, now or hereafter available to the Franchising
Authority to enforce the provisions of this Agreement, and will not be deemed waived by the exercise

of any other right or remedy. The exercise of any such right or remedy by the Franchising Authority


















evidencing the coverages in effect in accordance with this Section 11. Failure to maintain the insurance

required by this Section 11 shall be a material breach of this Agreement.

11.1.3Increased Insurance Coverage. In the event of any changed circumstances following

the Effective Date, if the Franchising Authority wishes to alter the minimum limitation of the
liability insurance policy or policies required in Section 11.1, then the Franchising Authority and

the Company shall negotiate such alteration in good faith.

11.1.4 Liability Not Limited. The legal liability of the Company to the Franchising Authority

and any Person for any of the matters which are the subject of the liability insurance policies required
by this Section 11.1 including, without limitation, the Company's indemnification obligations set
forth in this Agreement, shall not be limited by such insurance policies nor by the recovery of any
amounts thereunder, except to the extent necessary to avoid duplicative recovery from or payment

by the Company.

11.2 Indemnification of the Franchising Authority. Company shall defend, indemnify, and

hold harmless the Franchising Authority, its officers, officials, employees, agents, attorneys,
consultants, boards, commissions, representatives and independent contractors from and against any
and all liabilities, costs, claims, damages, penalties, charges, losses or expenses of any kind (including,
without limitation, attorneys' fees and court costs) in any way arising out of or resulting from: (a) the
construction, installation, operation, maintenance, repair, upgrade or removal of, or any risk, event or
occurrence related to, the Cable System or any part thereof or activity or function related thereto, or to
any Cable Service or the production or distribution thereof, (b) any other Company property, (c) the
failure of Company or any of its officers, agents, employees, successors, or assigns to comply with
any applicable federal, state or local law, rule, regulation or order, or (d) any act, omission or

negligence of Company, its officers, agents, employees, successors or assigns.

SECTION 12. MISCELLANEOUS

12.1 Controlling Authorities. This Agreement is made with the understanding that its

provisions are controlled by and subject to the Cable Act, other federal laws, state laws of Nebraska,
and all applicable local laws, ordinances, and regulations, as amended from time to time. Incorporated
herein” by reference and made a part of this Franchise Agreement are all La_Vista Municipal
Ordinances. In the event of a conflict between this Franchise Agreement and any La_Vista Municipal

Ordinance, this Franchise Agreement will control.

12.2 Nonexclusive Franchise. Nothing in this Agreement shall affect the right of the

Franchising Authority to grant to any Person a franchise, consent, or right to occupy and use the
Streets, or any part thereof; for the construction, operation, or maintenance of all or any part of a

cable system within the Franchising Area or for any other purpose. This Franchise Agreement does









provisions of this Agreement apply to the Company, its successors, and assigns.

12.9 No Waiver: Cumulative Remedies. No failure on the part of the Franchising

Authority or the Company to exercise, and no delay in exercising, any right or remedy hereunder
including, without limitation, the rights and remedies set forth in Section 10 of this Agreement, shall
operate as a waiver thereof, nor shall any single or partial exercise of any such right or remedy
preclude any other right or remedy. The rights and remedies provided herein including, without
limitation, the rights and remedies set forth in Section 10 of this Agreement, are cumulative and not
exclusive of any remedies provided by law or in equity, and nothing contained in this Agreement shall

impair any of the rights or remedies of the Franchising Authority under applicable law or in equity.

12.10 Severability. If any section, subsection, sentence, clause, phrase, or other portion of
this Agreement is, for any reason, declared invalid, in whole or in part, by any court, agency,
commission, legislative body, or other authority of competent jurisdiction, such portion shall be
deemed a separate, distinct, and independent portion. Such declaration shall not affect the validity of

the remaining portions hereof, which other portions shall continue in full force and effect.

12.11 No Agency. The Company shall conduct the work to be performed pursuant to this

Agreement as an independent contractor and not as an agent of the Franchising Authority.

12.12 Governing Law. This Agreement shall be deemed to be executed in La Vista, Nebraska

and shall be governed in all respects, including validity, interpretation and effect, and construed
in accordance with, the laws of the State of Nebraska, as applicable to contracts entered into and
to be performed entirely within that State and such other laws of the State as are applicable to the

Agreement or the subject matter thereof

12.13  Claims Under Agreement. The Franchising Authority and the Company, agree that,

except to the extent otherwise required by the Cable Act, any and all claims asserted by or against the
Franchising Authority arising under this Agreement or related thereto shall be heard and determined
either in a court of the United States ("Federal Court") located in Nebraska or in a court of the State of
Nebraska of appropriate jurisdiction. To effectuate this Agreement and intent, the Company agrees
that if the Franchising Authority initiates any action against the Company in Federal Court or in a
Nebraska court, service of process may be made on the Company either in person, wherever such
Company may be found, or by registered mail addressed to the Company at its office in the Franchise

Area as required by this Agreement, or to such other address as the Company may provide to the









CITY OF LAVISTA, A Municipal Corporation

S

'Harold Anderson, M'a);or
Attest:
(SEAL)
COX COMMUNICATIONS OMAHA, L.L.C.
N s
ALIYN e (Name)
[ Ve Deesdgant (Title)
Attest: -
Secretary
(SEAL)
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